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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1, 4, 6-1 1, 13, and 14 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. In claim 1, line 7, "complementary" is misspelled; on line 13, 
"that", second occurrence, should be deleted. In claim 14, line 2, the term "orthopedic implant 
trial" is not found in claim 1 or claim 13, and claim 14 does not appear to further limit claim 13. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(c) Uic invcnlion was described in (1) an application for patent, published tmder section 122(b), by another filed 
in the United States bclbrc the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another Hied in the United States before the invention by the applicant for patent, except tiiat an 
international application filed under the treaty defined in section 351(a) shall have the cl'fccts lor purposes of this 
subsection of an application filed in the United Slates only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the linglish langtiage. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1,6-11, 13, and 14 are rejected under 35 U.S.C. 102(e) as being anticipated by 

Freid et al, US 2004/0019353 Al, as evidenced by Gabriel, US 5,571,194. In view of the 
dimensions specified by Freid et al. in paragraphs 0091 through 0093 and the comparable 
dimensions taught in Gabriel at colunm 6, lines 42-54, the Freid et al. plate system is capable of 



engaging a complementarity sized bone-facing cavity in a condylar portion of a trial distal 
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femoral component, even though such was not the intent. The Freid et al. drawings illustrate a 
first block 32 including at least one channel (Figures 2, 6, 10, 11, etc.), a second block 34 with at 
least one complementary surface for sliding movement with a respective channel, and an 
expansion member comprising couplings, serrations, and the like, such that the blocks are able to 
move away from one another (paragraphs 0011, 0018, 0102, etc.). Regarding claims 13 and 14, 
a surgical tray would have been inherent in order to facilitate access to the plates, fasteners, plate 
insertion instrument (Figures 7 and 8), and other items associated with the disclosed surgical 
procedure. 

Claims 1, 4, 6-11, 13, 14, 32, 33, and 35-40 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sevrain et al., WO 01/89428 A2, in view of Freid et al., US 2004/0019353 Al, 
as evidenced by Gabriel, US 5,571,194. The Sevrain et al. embodiment depicted in Figures 2A- 
2E is capable of engaging a complementarily sized bone-facing cavity in a condylar portion of a 
trial distal femoral component, even though such was not the intent, in view of Figure 29 of 
Freid et al. and the teachings on typical dimensions referenced above. The Sevrain et al. 
embodiment also includes a spring for biasing the blocks 30 and 32 in opposite directions (page 
11, lines 31-34) and a stop member to prevent complete separation of the blocks (page 11, lines 
27-30). Regarding claims 1 1 and 39, a stop member pin would have been obvious from pin 120 
in Figure 1 1 of Freid et al. (paragraph 0102), with both embodiments being similar in design and 
function (Sevrain et al.: page 11, lines 19-27). 

The Applicant's remarks have been considered but are deemed to be moot in view of the 
new grounds of rejection presented above. In order to advance prosecution, the examiner will 
permit the Applicant to shift election of inventions from the subcombination drawn to an 
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orthopedic trial augment to a combination which positively recites as elements the orthopedic 
trial augment and the trial distal femoral component, if the Apphcant so desires. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday, Tuesday, and Thursday. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Corrine McDermott, can be reached on 
571-272-4754. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 



/Dave Willse/ 



Primary Examiner 
Art Unit 3738 



